Medical Experts
The first barrier to the pursuit of medical negligence claims was the unwillingness of doctors to comment adversely on their colleagues behaviour, even when this was clearly below any acceptable yardstick of care. The situation has improved over the last five to ten years but there is now a suggestion that the pendulum is continuing to swing because of the increased responsibilities and tighter time scales that are being demanded of the medical expert. There are now three different experts declarations, all of which seem to be acceptable to the court and this, surely, is capable of simplification. Many doctors, like myself, who belong both to the Academy of Experts and the Expert Witness Institute are asking the wider question, why are these separate bodies continuing to plough only slightly diverging furrows? Is it perhaps Divide and Rule?
The lawyers remain desperately unhappy at the thought of experts meeting in their absence although the reason is unclear if their presence is, indeed, only to clarify points of law which the intellectually-challenged doctors would have misunderstood. I particularly enjoyed the veiled discussion by a leading authority of the circumstances in which an expert may be invited to amend or expand a report to ensure accuracy and internal consistency. The subtlety and delicacy with which words like pressure, coercion or even knee-capping were avoided would have done credit to a senior spin doctor with a top merit award. We all know that the hired gun still exists so why continue to obfuscate?
Woolf
No, not him personally, but the reforms which bear his name. Have they really made a difference? An excellent presentation suggested that some of the benefits of the changes may be more apparent than real. Certainly, pre-action discovery, specialist lawyers and active case management are all to be welcomed. On the other hand front-loading of cases has increased costs to both claimants and defendants so that litigation expenses may actually be increasing overall. The bottom line is that both sides should have access to justice, not law, and I would like the reassurance of our readers that this is actually the case. I did not hear much discussion about the ethical implications of CFAs or the likely consequences of the enhanced role of the Litigation Authority. The system errors which lead to adverse outcomes for patients are often repetitive but there seems to be little realisation that those who forget the mistakes of history are condemned to repeat them.
Politics
The Chief Medical Officers report on clinical negligence is eagerly awaited but no leaks about its likely content were forthcoming, at least not in my direction. Apparently the magic circle have been sworn to secrecy so we can only speculate. The pitfalls of no fault compensation are being heard increasingly and AVMA itself seems not to favour this approach. Mediation has many enthusiasts although some feel, like my colleagues talking about xeno-transplantation, that it has a great future and always will have. Our Society has already heard about some of the likely reforms to Coroners Law post-Shipman and the plan is that the final report will be available by the end of this year. The implications of the Human Rights Act and the increasing use of a neglect verdict are likely to be important.
Finally, the imminent rejection of the new consultant contract, unsurprisingly, was not discussed at all. This will, in my view, precipitate a decade of turmoil and discontent in the NHS which will make the General Strike of 1926 look like a little local skirmish. Remember, you read it here first.
